
S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

* * * * * 
 

In the matter, on the Commission’s own motion, ) 
to require CONSUMERS ENERGY COMPANY    ) 
to show cause why it should not be found in ) Case No. U-20569 
violation of 2013 PA 174, the MISS DIG ) 
Underground Facility Damage Prevention and ) 
Safety Act, MCL 460.721 et seq. ) 
                                                                                         ) 
 
 
 At the January 23, 2020 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

 
PRESENT: Hon. Sally A. Talberg, Chairman 

         Hon. Daniel C. Scripps, Commissioner 
         Hon. Tremaine L. Phillips, Commissioner  

 

ORDER 

 
 The Commission issued an order opened this docket on June 7, 2019 (June 7 order) and 

directed Consumers Energy Company (Consumers) to show cause why it should not be found in 

violation of the MISS DIG Underground Facility Damage Prevention and Safety Act, 2013 PA 

174 (Act 174).  As indicated in the June 7 order, while tracking dig notices during April and May 

of 2019, the Commission Staff (Staff) initially determined that Consumers failed to satisfy its 

statutory obligation as a facility owner or operator to timely mark its facilities after receiving the 

dig notice from the notification system.  June 7 order, pp. 1-2.  The Commission ordered the 

company to file a response by June 28, 2019, with direct testimony, exhibits, work papers, and 

affidavits supporting the veracity of its response prepared by a person or persons with actual 

knowledge of the circumstances.  Id., p. 2.  On June 28, 2019, the company filed its response with 
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supporting testimony, exhibits, and an affidavit.  The company’s filing acknowledged untimely 

responses to staking requests and provided mitigating factors for consideration.   

 A prehearing conference was held in this proceeding on July 10, 2019, before Administrative 

Law Judge Dennis W. Mack.  Consumers, the Staff, and the Michigan Department of the Attorney 

participated in the proceeding.  Subsequently, the parties filed a settlement agreement on 

December 20, 2019, resolving all issues in the case. 

 According to the terms of the settlement agreement, attached as Exhibit A, the parties agree 

that Consumers shall make the following payments related to the allegations contained in the 

June 7 order:  (i) a civil penalty, in the amount of $145,000, paid to the Commission and used for 

underground facility safety education and training; (ii) a direct payment, in the amount of 

$100,000, to MISS DIG Systems, Inc. (MISS DIG) for improvements to MISS DIG; and (iii) a 

donation, in the amount of $300,000, to The Heat And Warmth Fund (THAW) which, to the extent 

practicable, shall be used for the benefit of Consumers’ customers.  The parties agree that the civil 

penalty amount of $145,000, the $100,000 direct payment to MISS DIG, and the $300,000 

donation to THAW will not be recoverable from customers.  The parties further agree that the 

approximate $1.7 million in costs incurred by Consumers to eliminate the staking backlog 

experienced in April and May of 2019, which included labor, material, and other expenses, and 

any costs related to facility damage incurred by the company due to staking non-compliance, will 

also not be recoverable from customers.  The parties also agree that the settlement agreement shall 

resolve all matters related to staking non-compliance, as alleged in the June 7 order, which 

occurred between April 1, 2019 and July 1, 2019. 
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 The parties agree that Consumers shall provide monthly staking reports to the Staff beginning 

the first full month subsequent to the Commission’s approval of this settlement agreement and 

continuing until December 31, 2021. 

 The parties agree that Consumers shall implement new staking procedures, as provided in 

Attachment A to the settlement agreement.  The parties further agree to hold two technical 

conferences, the first of which shall occur by March 1, 2020, and the second of which shall occur 

by March 1, 2021, to discuss the adequacy of Consumers’ new staking procedures and make 

reasonable changes to such procedures, as necessary. 

 The parties agree that this settlement agreement shall not limit the ability of excavators, 

facility owners, or facility operators to pursue civil actions in courts of appropriate jurisdiction 

which seek damages or equitable relief arising out of a violation of the requirements of Act 174, as 

provided by Section 8, MCL 460.728, of Act 174.  However, the parties agree that Consumers 

shall not be required to pay any additional civil penalties under Act 174, beyond what is provided 

for in this settlement agreement, pertaining to any allegations of staking non-compliance which 

occurred between April 1, 2019 and July 1, 2019. 

 The Commission has reviewed the settlement agreement and finds that the public interest is 

adequately represented by the parties who entered into the settlement agreement.  The Commission 

further finds that the settlement agreement is in the public interest, represents a fair and reasonable 

resolution of the proceeding, and should be approved.  

 THEREFORE, IT IS ORDERED that: 

 A.  The settlement agreement, attached as Exhibit A, is approved. 

 B.  Within 30 days of the date of this order, Consumers Energy Company shall pay a fine of 

$145,000 to the State of Michigan by delivery of a check for that amount to the Commission’s 
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Executive Secretary.  The funds paid shall be credited to a special account and used for 

underground facilities safety education and training pursuant to MCL 460.732.  The fine paid in 

accordance with this order shall not be recovered in rates or passed through to customers in any 

manner. 

  



Page 5 
U-20569 

 The Commission reserves jurisdiction and may issue further orders as necessary.  

 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26.  To comply with the Michigan Rules of 

Court’s requirement to notify the Commission of an appeal, appellants shall send required notices 

to both the Commission’s Executive Secretary and to the Commission’s Legal Counsel.  

Electronic notifications should be sent to the Executive Secretary at mpscedockets@michigan.gov 

and to the Michigan Department of the Attorney General - Public Service Division at 

pungp1@michigan.gov.  In lieu of electronic submissions, paper copies of such notifications may 

be sent to the Executive Secretary and the Attorney General - Public Service Division at 7109 

W. Saginaw Hwy., Lansing, MI 48917. 

 
MICHIGAN PUBLIC SERVICE COMMISSION   

                                                                          
 
                                                                                      

________________________________________                                                                          
               Sally A. Talberg, Chairman    
 
          
 

 ________________________________________                                                                          
               Daniel C. Scripps, Commissioner 
 
 
 

________________________________________                                                                          
               Tremaine L. Phillips, Commissioner    
 
  
By its action of January 23, 2020. 
 
 
 
________________________________                                                                 
Lisa Felice, Executive Secretary 

mailto:mpscedockets@michigan.gov
mailto:pungp1@michigan.gov


et seq.   

EXHIBIT A
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 P R O O F   O F   S E R V I C E  
 

 
   STATE OF MICHIGAN )         
          
         Case No. U-20569 
 
          
          

      County of Ingham  ) 
 

 
 

Brianna Brown being duly sworn, deposes and says that on January 23, 2020 A.D. she 

electronically notified the attached list of this Commission Order via e-mail transmission, 

to the persons as shown on the attached service list (Listserv Distribution List). 

        
 
       _______________________________________ 

       Brianna Brown  
 
  Subscribed and sworn to before me  
  this 23rd day of January 2020.  
 
 
 

 
    _____________________________________ 

Angela P. Sanderson 
Notary Public, Shiawassee County, Michigan 
As acting in Eaton County 
My Commission Expires: May 21, 2024 



Service List for Case: U-20569

Name Email Address

Celeste R. Gill gillc1@michigan.gov
Consumers Energy Company 1 of 2 mpsc.filings@cmsenergy.com
Consumers Energy Company 2 of 2 michael.torrey@cmsenergy.com
Dennis Mack mackd2@michigan.gov
Michael J. Orris orrism@michigan.gov
Robert W. Beach robert.beach@cmsenergy.com
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kadarkwa@itctransco.com ITC  
tjlundgren@varnumlaw.com Energy Michigan 
lachappelle@varnumlaw.com Energy Michigan 
awallin@cloverland.com  Cloverland 
bmalaski@cloverland.com Cloverland 
mheise@cloverland.com  Cloverland 
vobmgr@UP.NET                       Village of Baraga 
braukerL@MICHIGAN.GOV             Linda Brauker 
info@VILLAGEOFCLINTON.ORG            Village of Clinton 
jgraham@HOMEWORKS.ORG                Tri-County Electric Co-Op 
mkappler@HOMEWORKS.ORG               Tri-County Electric Co-Op 
psimmer@HOMEWORKS.ORG                Tri-County Electric Co-Op 
frucheyb@DTEENERGY.COM               Citizens Gas Fuel Company 
mpscfilings@CMSENERGY.COM            Consumers Energy Company 
jim.vansickle@SEMCOENERGY.COM        SEMCO Energy Gas Company 
kay8643990@YAHOO.COM                 Superior Energy Company 
christine.kane@we-energies.com  WEC Energy Group 
jlarsen@uppco.com Upper Peninsula Power Company 
dave.allen@TEAMMIDWEST.COM  Midwest Energy Coop 
bob.hance@teammidwest.com               Midwest Energy Coop 
tharrell@ALGERDELTA.COM              Alger Delta Cooperative 
tonya@CECELEC.COM                    Cherryland Electric Cooperative 
bscott@GLENERGY.COM                Great Lakes Energy Cooperative 
sculver@glenergy.com  Great Lakes Energy Cooperative 
kmarklein@STEPHENSON-MI.COM          Stephenson Utilities Department 
debbie@ONTOREA.COM                   Ontonagon County Rural Elec 
ddemaestri@PIEG.COM                    Presque Isle Electric & Gas Cooperative, INC 
dbraun@TECMI.COOP                   Thumb Electric 
rbishop@BISHOPENERGY.COM             Bishop Energy 
mkuchera@AEPENERGY.COM          AEP Energy 
todd.mortimer@CMSENERGY.COM          CMS Energy 
igoodman@commerceenergy.com  Just Energy Solutions 
david.fein@CONSTELLATION.COM         Constellation Energy 
kate.stanley@CONSTELLATION.COM       Constellation Energy 
kate.fleche@CONSTELLATION.COM        Constellation New Energy 
mpscfilings@DTEENERGY.COM            DTE Energy 
bgorman@FIRSTENERGYCORP.COM     First Energy 
rarchiba@FOSTEROIL.COM               My Choice Energy 
greg.bass@calpinesolutions.com Calpine Energy Solutions 
rabaey@SES4ENERGY.COM                Santana Energy 
cborr@WPSCI.COM                      Spartan Renewable Energy, Inc. (Wolverine Power Marketing Corp) 
cityelectric@ESCANABA.ORG            City of Escanaba 
crystalfallsmgr@HOTMAIL.COM          City of Crystal Falls 
felicel@MICHIGAN.GOV                 Lisa Felice 
mmann@USGANDE.COM                    Michigan Gas & Electric 
mpolega@GLADSTONEMI.COM              City of Gladstone 
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rlferguson@INTEGRYSGROUP.COM         Integrys Group 
lrgustafson@CMSENERGY.COM            Lisa Gustafson 
daustin@IGSENERGY.COM                Interstate Gas Supply Inc 
krichel@DLIB.INFO                    Thomas Krichel 
cityelectric@BAYCITYMI.ORG                Bay City Electric Light & Power 
Stephen.serkaian@lbwl.com Lansing Board of Water and Light 
jreynolds@MBLP.ORG                   Marquette Board of Light & Power 
bschlansker@PREMIERENERGYLLC.COM  Premier Energy Marketing LLC 
ttarkiewicz@CITYOFMARSHALL.COM       City of Marshall 
d.motley@COMCAST.NET                 Doug Motley 
mpauley@GRANGERNET.COM               Marc Pauley 
ElectricDept@PORTLAND-MICHIGAN.ORG   City of Portland 
gdg@alpenapower.com                   Alpena Power 
dbodine@LIBERTYPOWERCORP.COM         Liberty Power 
leew@WVPA.COM                        Wabash Valley Power 
kmolitor@WPSCI.COM                   Wolverine Power 
ham557@GMAIL.COM                     Lowell S. 
BusinessOffice@REALGY.COM               Realgy Energy Services 
landerson@VEENERGY.COM              Volunteer Energy Services 
cmcarthur@HILLSDALEBPU.COM              Hillsdale Board of Public Utilities 
mrzwiers@INTEGRYSGROUP.COM           Michigan Gas Utilities/Upper Penn Power/Wisconsin 
Teresa.ringenbach@directenergy.com  Direct Energy 
christina.crable@directenergy.com    Direct Energy 
angela.schorr@directenergy.com       Direct Energy 
ryan.harwell@directenergy.com          Direct Energy    
johnbistranin@realgy.com Realgy Corp. 
kabraham@mpower.org Katie Abraham, MMEA 
mgobrien@aep.com  Indiana Michigan Power Company 
mvorabouth@ses4energy.com Santana Energy 
suzy@megautilities.org  MEGA 
tanya@meagutilities.org  MEGA 
hnester@itctransco.com ITC Holdings 
lpage@dickinsonwright.com Dickinson Wright 
Deborah.e.erwin@xcelenergy.com Xcel Energy 
mmpeck@fischerfranklin.com Matthew Peck 
CANDACE.GONZALES@cmsenergy.com  Consumers Energy 
JHDillavou@midamericanenergyservices.com  MidAmerican Energy Services, LLC 
JCAltmayer@midamericanenergyservices.com    MidAmerican Energy Services, LLC 
LMLann@midamericanenergyservices.com MidAmerican Energy Services, LLC 
karl.j.hoesly@xcelenergy.com   Northern States Power  
kerri.wade@teammidwest.com   Midwest Energy Coop 
dixie.teague@teammidwest.com  Midwest Energy Coop 
meghan.tarver@teammidwest.com   Midwest Energy Coop 
Karen.wienke@cmsenergy.com   Consumers Energy 
Michael.torrey@cmsenergy.com  Consumers Energy 
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croziera@dteenergy.com   DTE Energy 
stanczakd@dteenergy.com   DTE Energy 
Michelle.Schlosser@xcelenergy.com  Xcel Energy 
dburks@glenergy.com    Great Lakes Energy 
kabraham@mpower.org   Michigan Public Power Agency 
kerdmann@atcllc.com    American Transmission Company 
handrew@atcllc.com    American Transmission Company  
mary.wolter@wecenergygroup.com  UMERC, MERC and MGU   
phil@allendaleheating.com   Phil Forner 
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