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MEMORANDUM
April 10, 2019
TO: Public Safety Committee
FROM: Robert H. Drummer, Senior Legislative Attorney @’

SUBJECT:  Bill 1-19, Police — Officer Involved Death - Independent Investigation
PURPOSE: Worksession 2 — Committee to make recommendations on Bill

Expected attendees:
Acting Police Chief Russell Hamill
Assistant Police Chief Dave Anderson
FOP President Torrie Cooke

Bill 1-19, Police — Officer Involved Death — Independent Investigation, sponsored by Lead
Sponsor Councilmember Jawando and Co-Sponsors Councilmembers Rice, Riemer, Council
President Navarro, and Councilmember Albornoz, Council Vice-President Katz and
Councilmembers Friedson, Glass and Hucker, was introduced on January 15, 2019. A public
hearing was held on March 5 with 20 speakers and a Public Safety Committee worksession was
held on March 25.

Bill 1-19 would:

(1)  require an independent investigation of an officer involved death;

(2)  establish qualifications for an independent investigator of an officer involved death;

(3) require the independent investigators to submit a final written report to the State’s
Attorney; and

“@® make the written report public under certain circumstances.!

Background

Bill 1-19 would require the Executive to ensure that an independent investigation is
performed of ecach officer involved death. The investigation must be performed by at least 2
independent investigators with experience and expertise in conducting complex criminal
investigations. The independent investigators must be employed by a local law enforcement
agency located outside the County or a Federal or State law enforcement agency. These
qualifications are important to ensure that the investigators have the necessary expertise and
independence to adequately investigate the incident. Councilmember Jawando explained the goals
of this Bill in a memorandum at ©5.

! #LawEnforcement Transparency
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The investigators must submit a report to the State’s Attorney. If no criminal charges are
brought against the involved officer or officers, the report must be released to the public to the
extent permitted under the Maryland Public Information Act. The independent investigation
required by Bill 1-19 must not be used as a basis of discipline of the officer. However, the Bill
would not prevent the Police Department from conducting an internal 1nvest1gat10n for possible
discipline under the Law Enforcement Officers’ Bill of Rights.

OMB was unable to estimate the fiscal impact of the Bill because the County does not
currently have an agreement with an outside law enforcement agency to conduct these
investigations that can be reviewed. Finance concluded that the Bill would not have an economic
impact on the County. See ©7-10.

Public Hearing

The Council held a lively public hearing with 20 speakers. County Police Chief Tom
Manger supported the Bill’s goals of ensuring a thorough, accurate, and impartial investigation of
each officer involved death. See ©11-12, However, Chief Manger also testified that the Bill, as
introduced, may present some operational barriers to ensuring the desired transparency and
accountability of the Police Department. Chief Manger pointed out that the Executive does not
have the authority to require another jurisdiction’s police department to investigate an officer
involved death occurring in the County. Chief Manger was also concerned that another jurisdiction
agreeing to conduct the investigation may not have the resources at any given moment to complete
the task in a professional manner.

Delegate Emily Shetty, who introduced a similar State-wide Bill in the General Assembly
this year, supported the Bill. See ©13-14. Several witnesses supported the Bill but requested
amendments. Dr. Melissa A. Clark, representing Moms of Black Boys United for Social Change,
supported the Bill, but requested that it be expanded to include serious bodily injury. See ©15-16.
Laurel Hoa, representing Showing Up for Racial Justice, requested amendments to require the
investigation be performed by impartial civilians and that all reports be made public. See ©17-18.
Katie Stauss on behalf of Takoma Park Mobilization similarly requested the investigations be done
by civilians, all reports be made public, and expansion to bodily injuries. See ©19. Mike Mage
also requested civilian investigators and that de-escalation training and related materials be placed
on the Department website. See ©20.

Hessie Harris, representing the County Federation of Republican Women, opposed the Bill.
See ©21-22. Each of the other witnesses supported the Bill, including representatives of the
County ACLU (©23-24), the County NAACP (©25-26), and the Montgomery County Young
Democrats (©27-28). Nick Asante, a sophomore at Richard Montgomery High School, spoke
eloquently about his personal experiences with racial profiling and racial inequity (©29-31).
Marvin Whitfield, a friend of the County resident who was shot and killed by a County police
officer last year, Robert White, spoke favorably about Mr. White’s character and supported the
Bill.



March 25 Public Safety Committee Worksession

Councilmember Jawando, Police Chief Tom Manger, Assistant Police Chief Dave
Anderson, FOP President Torrie Cooke, Ed Lattner, County Attorney’s Office, Tony Holness,
ACLU, Legislative Analyst Susan Farag, and Senior Legislative Attorney Robert Drummer
participated in the discussion. Councilmember Jawando submitted a memorandum to the

Committee attached at ©85-86.

The Committee discussed the Bill and the issues raised in the Council staff report. The
Committee:

1. requested Council staff to develop options for amendments that would require the
Executive to report to the Council on efforts to obtain an agreement with another
law enforcement agency to perform an independent investigation and explain what
attempts were made if the Executive is unsuccessful,;

2. decided not to amend the Bill to require civilians to perform an independent
investigation;

3. decided not to amend the Bill to include excessive force complaints;

4. amended the Bill to require the independent investigators to be sworn officers;

5. amended the Bill to permit withholding the report from the public for reasons
permitted under the MPIA;

6. amended the Bill to require investigators to have homicide and law enforcement
officer use of force investigation experience; and

7. requested Council staff to develop amendments clarifying that the County Police

can assist the independent investigators in a support role as necessary.

Issues

1. Should the Bill require the Executive to enter into an agreement with another law
enforcement agency to conduct these investigations?

Police Chief Tom Manger testified that the County does not have an agreement with
another jurisdiction’s law enforcement agency to conduct an independent investigation of a police
officer involved death.? Chief Manger further pointed out that the Executive does not have the
authority to require another jurisdiction to enter into such an agreement. This is correct. The
Council can, through legislation, require the Executive to solicit an agreement with another
Jurisdiction, but cannot require the Executive to succeed because the other jurisdiction is free to
refuse. The Bill states, on lines 12-13, that the “Executive must ensure that an independent
investigation is performed for each officer involved death.”

One could argue that since there is no penalty attached to the Executive’s failure to find a
willing outside law enforcement agency to conduct an independent investigation, the obligation is
not absolute. The Bill’s use of the term “must” is the equivalent of using “shall.” Maryland courts

* The State’s Attorney has an informal agreement to have the Howard County States Attorney review a County police
investigation of a police officer involved death to determine if criminal charges against an officer is warranted. This
agreement would not satisfy the independent investigation requirement of the Bill because the police investigation
would not be conducted by Howard County Police.

3



have long held that “shall” can be interpreted as directory rather than mandatory where a statute
does not impose a penalty for failure to act. See Pope v. Secretary of Personnel, 46 Md. App. 716
(1980) (Court upheld decision of agency despite failing to issue decision within the time required

by statute).

However, the use of the term “must” to require the Executive to enter into an agreement
with another jurisdiction that the County has no control over remains ambiguous. The Committee
requested Council staff to prepare possible amendments to require the Executive to report to the
Council on efforts to secure a partner for the independent investigations if the Executive was
unable to do so. Council staff prepared 2 alternative amendments to accomplish this.

Amendment for Failure to Reach Agreement — Alternative 1 at ©73 would require the
Executive to report to the Council on efforts to secure a partner on or before the effective date of
the Act, January 1, 2020. This Amendment continues to require the Executive to “ensure” an
independent investigation but would create an off-ramp if the Executive is unable to do so.

Amendment for Failure to Reach Agreement — Alternative 2 at ©74 creates the same
reporting requirements if the Executive fails to secure a partner and changes the requirement to
“ensure” an independent investigation to “make good faith efforts to ensure.”

Council staff recommendation: both alternatives are reasonable and would work the
same in practice. However, Alternative 1 is preferable because it is closer to the original intent of
the Bill.

2. Should the investigation be performed by civilians?

Some of the speakers requested an amendment to require civilians to perform the
investigation. Advocates for this change argue that only a civilian who is not affiliated with any
law enforcement agency can truly produce an independent review of an officer involved death.
While some people may have greater trust in the independence of a civilian, the investigation of
an officer involved death is a complex homicide investigation that requires significant training,
experience, and resources. A poorly performed investigation by a completely independent and
objective person is unlikely to lead to the transparency and fairness that everyone deserves.
Committee recommendation (3-0): do not amend the Bill to replace an outside law enforcement
agency with civilians. At the request of the Police Department, the Committee agreed (3-0) to
amend the Bill to require the investigators be sworn. See line 14 of the Bill at ©2.

3. Should the Bill be amended to include all excessive force complaints against police
officers?

Some of the speakers requested an amendment to expand the universe beyond an officer
involved death to any excessive force complaint against an officer. Although an independent and
transparent investigation should be completed for each excessive force complaint, an officer
involved death is an extraordinary event that is substantively different than an excessive force
complaint. The loss of life demands more scrutiny. In an excessive force complaint without the
loss of life, the complainant can press the claim and participate in the investigation and any civil
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tawsuit resulting from the claim. As a practical matter, it may be difficult for the Executive to find
an outside law enforcement agency to perform the required independent investigation of an officer
involved death. Adding all excessive force complaints may make the Executive’s task impossible.
Committee recommendation (3-0): do not amend the Bill to include all excessive force

complaints.
4. Should the release of the written investigation report to the public be limited?

The Bill would require the written investigation report be made public if no criminal
charges are filed against a police officer. Councilmember Jawando plans to introduce an
amendment that would require the written report be released after the conclusion of any criminal
case against the officer if charges are filed. This is consistent with the Bill’s transparency goal.

The Bill, as introduced, restricts the release by stating it must be released “to the extent
permitted by law.” The Maryland Public Information Act, MD Code, General Provisions, § 4-
351(a) at ©80, permits a custodian to deny inspection of an “investigatory file for a law
enforcement purpose.” Section 4-351(b) at ©80-81, limits the discretionary denial of inspection
of an investigatory file by a “person in interest” when inspection would:

(1) interfere with a valid and proper law enforcement proceeding;

(2)  deprive another person of a right to a fair trial or an impartial adjudication;
(3) constitute an unwarranted invasion of personal privacy;

(4) disclose the i1dentity of a confidential source;

(5) disclose an investigative technique or procedure;

(6)  prejudice an investigation; or

(7}  endanger the life or physical safety of an individual.

MD Code, General Provisions, § 4-343 permits a custodian to deny inspection of a record
if inspection “would be contrary to the public interest.” See ©83-84. The Court, in Mayor and
City Council of Baltimore v. Maryland Committee Against the Gun Ban, 329 Md. 78 (1993)
explained:

In other words, the seven circumstances listed in § 10-618(f)(2) that permit the
custodian to deny records of a police investigation to a party in interest are
illustrative of the concerns that would make disclosure contrary to the public
interest. Those seven circumstances, however, are not exclusive of the public
interest concerns that can justify a refusal to permit inspection under § 10-618()(1).
(§10-618 has been recodified as §4-351)

In Mayor and City Council of Baltimore v. Maryland Committee Against the Gun Ban, the Court
held that the City could withhold the report from an organization that was not a person in interest
even though the City’s reason did not fit one of the 7 reasons for denial of a request from a person
in interest. The City refused to disclose the internal affairs report because the custodian felt it was
unfair to the officers involved who were exonerated and promising confidentiality was necessary
to secure witnesses for these investigations.



Since this is a discretionary denial instead of a mandatory denial under the MPIA, a County
law that mandates disclosure of the investigatory file could eliminate a County employee’s
discretion to deny inspection of any part of an investigatory file. Council staff has drafted 2
alternative provisions related to public disclosure of the written investigatory report.

Amendment for Publication of Report — Alternative 1 at ©75 would require a custodian to
release the written report if no charges are filed or after the conclusion of the criminal case but
permit the custodian to hold back all or part of the report only for the 7 reasons a custodian can
deny disclosure to a person in interest under the MPIA.

Amendment for Publication of Report — Alternative 2 at ©76-77 would require a custodian
to release the written report if no charges are filed or after the conclusion of the criminal case, but
permit the custodian to hold back all or part of the report if the custodian finds release would be
contrary to the public interest including 1 of the 7 reasons a custodian can deny disclosure to a
person in interest under the MPIA.

Council staff recommendation: the obvious reasons to deny inspection of an
investigatory report are listed for denial to the person in interest. It is difficult to imagine what
other reasons might be contrary to the public interest, but the General Assembly must have
assumed there are other reasons.” Alternative 2 is a restatement of the MPIA. Since one of the
purposes of the Bill is to create additional transparency of the investigation, Alternative 1 is
preferable because it would further this original intent of the Bill. It should be noted that both
Alternatives would apply this disclosure standard even if the Executive is unable to find a partner
to perform the independent investigation.

5. Should the Bill expand on the type of experience the independent investigators must
possess?

The Bill requires the independent investigators to have “experience and expertise in
conducting complex criminal investigations.” County police investigators who handle force
related investigations receive several advanced training courses in addition to the training on
general investigation, specialized homicide/death investigation, and interview/interrogation that
all detectives complete. The specialized force related investigation training includes:

+ "Force Science" Certification Course

» Specialized courses through the "Institute for the Prevention of In-Custody Deaths"
o Diagle Law Group, Use of Force Summit

« ECW (Electronic Control Weapon aka Taser) Training

s  CIT (Crisis Intervention Team) Training

Complex criminal investigations could include investigating fraud and other white collar
crimes. The Bill can be enhanced by recognizing this type of specialized training for use of force
investigators. Committee recommendation (3-0): amend the Bill as follows:

Amend lines 17-19 of the Bill at ©2 as follows:

* The decision in Mayor and City Council of Baltimore v. Maryland Committee Against the Gun Ban is an example
of an additional reason the Court approved.
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(2} who have significant experience and expertise in

conducting [complex criminal] homicide and law enforcement

officer use of force investigations: and

6. How would an investigation of an officer involved death be handled under the Bill?

The Bill recognizes that the County Police Department must continue to perform an
internal administrative review under the Law Enforcement Officer’s Bill of Rights to determine
possible discipline against an involved officer. The independent investigation required by the Bill
would be done to determine if criminal charges should be filed against the officer. However, the
County police still need to be able to do their job. The County Police have a large response to any
officer involved death. The response starts with patrol units protecting the crime scene along with
Police management officials monitoring the personnel handling the scene. At least 4 detectives
from the Force Investigative Team respond to interview witnesses. At least 1 or 2 members of the
Forensic Services Team respond to search for, collect, and preserve evidence. Additional
resources may also be used to respond to the scene.

The County Police are likely to be the first law enforcement officers available to respond
to the scene. It may be unreasonable for the County to expect this type of response from an outside
law enforcement agency. The independence required by the Bill may be achieved through
expecting the outside agency to send 2 independent investigators to lead the investigation relying
on the extensive available support from the County Police. The details of how an investigation
would be handled under this Bill would need to be negotiated between the County and the outside
law enforcement agency. Although done by State law, Wisconsin has implemented this type of
independent investigation of an officer involved death. The attached Wisconsin guidelines for the
investigation is an example of the details that could be negotiated in an agreement with an outside
agency. See ©32-72. In Wisconsin, the local police department may be used to support the State
investigators.

The Committee requested Council staff to prepare alternative amendments to ensure that
the County Police can continue to perform routine police work at the scene of the incident and be
available to support the independent investigators as requested.

Police Assistance Amendment — Alternative 1, ©78, would permit the Department to
respond to the crime scene to perform routine police duties to protect members of the public and
members of the Department and permit the Department to assist the independent investigators as

requested.

Police Assistance Amendment — Alternative 2, ©79, would also permit the Department to
respond to the crime scene to perform routine police duties to protect members of the public and
members of the Department and permit the Department to assist the independent investigators as
requested. However, Alternative 2 would list some examples of the type of assistance the
Department is likely to be asked to provide an independent investigator,



7. Should the independent investigation requirement sunset if the Executive is unable to
enter into an agreement with another law enforcement agency?

The Police Department requested an amendment to sunset the provisions requiring an
independent investigation if the Executive is unable to find another law enforcement agency to
partner with the Department. The Police Department believes all available avenues would be
exhausted by January 1, 2021 and that continued reporting on their efforts would be repetitive and
of little value. This could be accomplished by adding the following at the end of the Bill:

(g) Sumset Date. Subsections {b) and (f) of this Act are not effective after

January 1, 2021 if, after making good faith efforts, the Executive is unable
to _enter into an agreement with another law enforcement agency to
perform an independent investigation.

This amendment would automatically repeal the requirement to ensure an independent
investigation or report on efforts to do so after January 1, 2021 without further action by the
Council. The Council could, of course, enact a new law that would remove this sunset provision
or extend the date any time before January 1, 2021,
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Bill No. 1-19

Concerning: _Police — Officer Involved
Death — Independent investigation

Revised: April 8, 2019 DraftNo. 6

introduced: January 15, 2019

Expires: July 15, 2020

Enacted:

Executive:

Effective:

Sunset Date: _None

Ch. , Laws of Mont. Co.

COUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

Lead Sponsor: Councilmember Jawando
Co-Sponsors: Councilmembers Rice, Riemer, Council President Navarro, Councilmember
Albornoz, Council Vice President Katz, Councilmembers Friedson, Glass, and Hucker

AN ACT to:
(1) require an independent investigation of an officer involved death;

(2)  establish qualifications for an independent investigation of an officer involved death;

3 require the independent investigators to submit a final written report to the State’s
Attorney;

4 make the written report public under certain circumstances; and

&) generally amend the law governing investigations of an officer involved death.

By amending
Montgomery County Code
Chapter 35, Police
Section 35-2

Bolidface Heading or defined term.

Underlining Added to existing law by original bill.

[Single boldface brackets] Deleted from existing law by original bill.

Double u inj Added by amendment.

[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
oo Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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BiLL No. 1-18

Seec. 1. Section 35-2 is amended as follows:

35-2. [Reserved]| Law Enforcement Trust and Transparency Act.

(a)

(c)

Definitions. As used in this Section:

Department means the Montgomery County Department of Police.

Law enforcement agency means a government agency charged with

enforcing Federal, State, or County law.

Officer involved death means the death of an individual resulting from an

action by a police officer or while the individual is in police custody.

Police officer means a sworn officer employed by the County Department

of Police.

State s Attorney means the State’s Attorney for Montgomery County.

Independent investigation required. The Executive must ensure that an

independent investigation is performed for each officer involved death,

The independent investigation must be performed by at least 2 sworn

independent investigators:

(1)  who are not employed by the County or the State’s Attorney;
(2) who have significant experience and expertise in conducting

[complex criminal] homicide and law enforcement officer use of

force investigations; and
(3) work fora:

(A) local law enforcement agency located outside of the

County;

(B) Federal law enforcement agency; or

(C) State law enforcement agency.

Report. The independent investigators must submit a final written report

to the State’s Attorney.
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BiLL NO. 1-19

(d)  Publication of the investigation report. 1f no criminal charges are filed
against the police officer, the written report must be released to the public
to the extent permitted by Jaw.

(¢) Internal administrative review. This Section must not be interpreted to
prohibit an internal administrative review of the incident by the
Department for possibie discipline of a police officer pursuant to the Law
Enforcement Officers’ Bill of Rights, MD Public Safety Code, §§3-101
to 3-113, as amended.

Sec. 2. Effective date.

This Act must take effect on January 1, 2020. The amendments in Section 1
must apply to each officer involved death occurring after the Act takes effect.
Approved:

Nancy Navarro, President, County Council Date
Approved.

Marc Elrich, County Executive Date
This is a correct copy of Council action.

Megan Davey Limarzi, Esq., Clerk of the Council Date
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LEGISLATIVE REQUEST REPORT
Bill 1-19

Police — Officer Invoived Death — Independent Investigation

DESCRIPTION:

PROBLEM:

GOALS AND
OBJECTIVES:

COORDINATION:

FISCAL IMPACT:

ECONOMIC
IMPACT:

EVALUATION:

EXPERIENCE
ELSEWHERE:

SOURCE OF
INFORMATION:

APPLICATION
WITHIN

MUNICIPALITIES:

PENALTIES:

Bill 1-19 would require the Executive to ensure that an independent
investigation is performed of each officer involved death. The investigation
must be performed by at least 2 independent investigators with experience
and expertise in conducting complex criminal investigations. The
independent investigators must be employed by a local law enforcement
agency located outside the County or a Federal or State law enforcement
agency.

A complete and independent investigation of an office involved death is
necessary to retain the public confidence in the Police Department.
Although this requirement is consistent with past practice in the County,
this past practice is not required by law.

The goal is to promote public confidence in the County Police Department.

Police Chief, State’s Attorney, County Attorney
To be provided

To be provided

To be provided

Wisconsin has a similar law.

Robert H. Drummer, Senior Legislative Attorney

N/A

N/A
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WiLL JAWANDO
COUNCILMEMBER
AT-LARGE

TO:

FROM:
DATE:

SUBJECT:

MONTGOMERY COUNTY COUNCIL
ROCKVILLE, MARYLAND

MEMORANDUM
Councilmembers

Will Jawando, Councilmember ??ﬁ’

January 10, 2019
Introduction of legislation requiring independent investigations of officer involved deaths

On Tuesday, I will be introducing Bill 1-19, Police — Officer Invoived Death - Independent
Investigation. The bill will be referred to as the Law Enforcement Trust and Transparency
(LETT) Act. This legislation requires that:

1) an independent investigation take place in the event of officer involved death;

2) afinal written report is submitted to the Montgomery County State’s Attorney and made
available to the public if criminal charges are not filed.

The independent investigation would be triggered by the death of an individual resulting from an
action by a police officer or while an individual is in police custody. Currently, the investigation

of an officer involved death is handled by the Montgomery County Police Department (MCPD).

The evidence collected by the MCPD is then turned over to the Howard County State’s Attorney
office who reviews the evidence and decides if there are sufficient grounds for prosecution.

While the issue of police involved deaths is a national issue, the impetus of the LETT Act stems
from the tragic death of 41-year old Siiver Spring resident Robert White, who was shot dead by a
MCPD officer in a Silver Spring parking lot on June 11, 2018. The investigation into Mr.
White’s death was conducted by MCPD officers and the information was forwarded on to the
Howard County State’s Attorney who decided not to pursue criminal charges. No public report
explaining the decision was made available.

The goal of this bill is to ensure investigations are independent, impartial, and transparent and to
reduce the opportunity for conflicts of interest or the appearance of such conflicts, which can
undermine public confidence in law enforcement. Indeed, President Obama’s Taskforce on 21%
Century Policing, released in 2015, highlights the importance of independent criminal
investigations in order to restore and maintain trust between communities and law enforcement.
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Generally, MCPD officers conduct themselves with the utmost professionalism; however, when
the same department investigates an officer involved death for one of its own officers, it creates
an opportunity for bias. Independent investigations will help eliminate the perception of bias that
may exist in these types of cases.

The LETT Act also requires a written report be provided to the Montgomery County State’s
Attorney’s Office and, if charges are not filed, be made public.

Currently, three states, Illinois, Utah and Wisconsin require that the personnel investigating an
officer’s use of force not be employed by the same department as the officer under review. I
believe this legislation will help to strengthen trust between law enforcement and the community
and establish a new, higher standard for transparency in these difficult cases.

If you have any questions or if you would like to co-sponsor the LETT Act, please contact
Walton Harris in my office. Thanks in advance for your consideration.
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ROCKVILLE, MARYLAND

MEMORANDUM

February 28, 2019

TO: Nancy Navarro, President, County Council

FROM: Richard S. Madaleno, Director, Office of Management an udm
Alexandre A. Espinosa, Director, Department of Finance |

SUBJECT: Economic and Fiscal Impact Statement for Bill 1-19, Police-Officer Involved
Death - Independent Investigation

Please find attached the economic and fiscal impact statement for Bill 1-19,
Police-Officer Involved Death - Independent Investigation.

RSM:aaa

¢: Marlene Michaelson, Executive Director, County Counci}
Glenn Orlin, Deputy Director, County Council
Debbie Spielberg, Special Assistant to the County Executive
Dale Tibbitts, Special Assistant to the County Executive
Lisa Austin, Office of the County Executive
Ohene Gyapong, Acting Director, Public Information Office
Richard Harris, Office of Management and Budget
David Platt, Department of Finance
Dennis Hetman, Department of Finance
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Fiscal Impact Statement
Bill 1-19 — Officer Involved Death- Independent Investigation

Legislative Summary

Bill 1-19 would require the Executive to ensure that an independent investigation is
performed for each instance of a Montgomery County Police Department (MCPD)
officer involved death. The bill requires that the investigation be performed by at least
two independent investigators with experience and expertise in conducting criminal
investigations, and that they be employed by either a Jocal law enforcement agency
located outside the County or a Federal or State law enforcement agency. The
investigator’s report would be sent to the State’s Attorney (SAQ) for review. If the SAO
declines to prosecute, the report would be made available to the public under the
Maryland Public Information Act to the extent permitted by law.

Howard County currently reviews MCPD’s internal investigation for officer-involved
deaths. Bill 1-19 would require the outside agency to perform the investigation.

An estimate of changes in County revenues and expenditures regardless of whether
the revenues or expenditures are assumed in the recommended or approved budget.
Includes source of information, assumptions, and methodologies used.

Bill 1-19 will not have an impact on revenues. The bill’s impact on expenditures is
difficult to estimate absent an agreement between MCPD and an outside law enforcement
agency detailing the terms of its work and costs, if any. The current agreement with
Howard County does not have any cost associated with it. However, Bill 1-19 would be
more labor and time intensive for an outside agency.

Revenue and expenditure estimates covering at least the next 6 fiscal years,

Bill 1-19 will not impact revenues over the next 6 years. The bill may impact
expenditures depending on the final agreement between MCPD and the outside law
enforcement agency. Absent an agreement, it is difficult to estimate the impact over the

next 6 fiscal years.

An actuarial analysis through the entire amortization period for each bill that would
affect retiree pension or group insurance costs.

Bill 1-19 does not affect retiree pensions or group insurance costs.

An estimate of expenditures related to County’s information technology (IT)
systems, including Enterprise Resource Planning (ERP) systems.

Bill 1-19 does not impact the County’s IT or ERP systems.

Later actions that may affect future revenue and expenditures if the bill authorizes
future spending.

Bill 1-19 does not authorize future spending.



7. An estimate of the staff time needed to implement the bill.

The staff time needed to implement Bill 1-19 would relate to the relevant staff’s
interaction with the outside law enforcement agency, but is expected to be absorbed
within existing work hours.

8. An explanation of how the addition of new staff responsibilities would affect other
duties.

Bill 1-19 would require the officers who were involved in a death to cooperate with an
outside law enforcement agency’s investigation of that death, but it is not expected to
affect other work duties because it can be absorbed within their existing work hours.

9. An estimate of costs when an additional appropriation is needed.
Bill 1-19 will not require additional appropriation.

10. A description of any variable that could affect revenue and cost estimates.

Bill 1-19 will not have an impact revenue. The variable that could affect the cost
estimates is the resulting agreement with an outside law enforcement agency and the cost
to investigate each officer involved death. The relevant entity may request compensation
at a flat or hourly rate, or agree to no cost if the agreement is with another local entity and
MCPD reciprocates and investigates the outside agency’s officer involved deaths.

11. Ranges of revenue or expenditures that are uncertain or difficult to project.
See #2.

12. If a bill is likely to have no fiscal impact, why that is the case.
Not applicable.

13. Other fiscal impacts or comments.
Not applicable.

14. The following contributed to and concurred with this analysis:
Captain Nicholas R. Augustine, Montgomery County Police Department
Richard H. Harris, Office of Department Management and Budget
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Economic Impact Statement
Bil 1-19, Police — Officer Involved Death — Indepepdent Investigation

Background:
Bill 1-19 would:
(1) require an independent investigation of an officer invoived death;
(2) establish qualifications for an independent investigation of an officer involved death;
(3) require the independent investigators to submit a final written report to the State's
Attorney;
(4) make the written report public under certain circumstances; and
(5) generally amend the law governing investigations of an officer involved death.

1. The sources of information, assumptions, and methodologies used.

There were no sources of information, assumptions, or needed methodologies in the formulation
of this economic impact statement.

2. A description of any varisble that could affect the economic impact estimates.
As noted in the fiscal impact statement, Bill 1-19 will not have an impact on revenues and the
impact on expenditures is difficult to project absent an agreement with an outside law enforcement
agency detailing the terms of its work and costs, if any. There are no variables that could affect

3. The Bill’s positive or negative effect, if any on employment, spending, savings, investment,
incomes, and property values in the County.

The bill will have no impact on employment, spending, savings, investment, incomes, and
property values in the County.

4. If a Biil is likely to have no economic impact, why is that the case?
See number 2.
5. The following contributed to or concurred with this anatysis:

David Platt and Dennis Hetman, Finance.
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Police - Officer involved death — Independent Investigation

President Navarro, Vice President Katz and members of the County Councll, thank you for the
opportunity to discuss with you Bill 1-19 to increase transparency of our police department.

The County Executive and | share your view that our department should be as open and
accessible as possible. The Executive and the police dept., look forward to working with you to
craft legislation that will accomplish your goals.

Any officer-involved death is a tragic situation. Such incidents require a thorough, accurate,
and impartial investigation. These investigations are complicated, time consuming, staff and
resource intensive and deserve the utmost care and attention to detail. Anytime a police
officer uses deadly force, the public has a compelling need to know if that use of force was
lawful and justified and necessary.

The public wants certainty that an investigation has been done with the utmost integrity, and
they want to know how the reviewing authority came to its conclusions regarding the
lawfulness of the officer’s actions. This bill mandates that the criminal investigations be made
public. | should add here, that they already are.

I understand the public’s desire to know there is an external review when there is an officer-
involved death. The State’s Attorney already has in place an agreement with Howard County
that requires such a review.

For example, after the Officer involved death of Robert White on June 11, 2018, the
Montgomery County Police Department conducted a thorough criminal investigation and
turned that investigation over to the Howard County States Attorney’s office. The Howard
County State’s Attorney reviewed the evidence coflected in this case. That evidence included
eyewitness statements, body-worn camera video and audio, information from the involved
Officer’s attorney, findings from the State Medical Examiner, ballistic evidence and other
forensic evidence collected at the scene.

Once the Howard County State’s Attorn ey’s office completed their review of the case, they sent
a letter informing me of their finding that the Officer’s use of deadly force was lawful and
justified.

We are committed to transparency and accountability. However, we are also committed to the
best practices that ensure the highest quality investigation is done, The legislation as drafted
may present some operational barriers to that end.

The legislation would require that the County Executive ensure an “independent investigation”
by an outside law enforcements agency, of an officer-involved death. Simply put, the County
Executive does not have that authority. He is being mandated to do something that he does



not have the authority to do. This could be fixed by amending the bill to state that the CE
“may” seek an outside investigation.... This would give the CE the authority to work with
another agency on a case by case basis, as needed. Not require him to do something that he
cannot, in fact, control.

The current reality is that while the Montgomery County State’s Attorney is working on an
agreement with the Howard County State’s attorney, there is no such agreement in place
between the Executive branches of government between the two jurisdictions, Atthe very
least, this legislation should not go into effect prior to some agreement being in place.

One of the challenges in Maryland is that we don’t have a state investigative agency as do other
states. Those agencies automatically take on, and are equipped to conduct, investigations of
officer-involved deaths. Today’s alternative would depend on 2 patchwork of agreements
amang jurisdictions that may or may not have the resources at any given moment to participate
in the work required elsewhere. And | am certain that no one, not the Executive, not the
Council, not the public wants an investigation of diminished quality and professionalism.

In conclusion, these are serious operational issues that deserve, and need serious attention.
This Administration and police department are committed to working with you to make certain
our actions are transparent and accountable to the public.

- Chief ). Thomas Manger
Montgomery County Police Department
March 5, 2019
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Mentgomery County Council Bill 1-19
SUPPORT

March 5, 2019

Council President Navarro and members of the county council:

Thank you for the opportunity to testify in support of Bill 1-19, the Law Eaforcement Trust and
Transparency Act. I respectfully request the council pass this important piece of legislation.

Bill 1-19 will require the County Executive ensure an investigation of any officer-involved death,
requires specific parameters of that investigation, and requires that the report of that investigation be

made public.

While I have great respect for the incredibly challenging job that our law enforcement officers do,
there’s no doubt in my mind that greater transparency over tragic incidents where a civilian is killed
by a law enforcement official benefits everyone. Transparency enables greater community trust in

out police force, among many other benefits.

In 2015, Maryland passed a law that required the Governor’s Office of Crime Control and
Prevention to provide the public with information regarding each officer-involved death in the line
of duty. In the 2017 report for the prior calendar year, 32 cases state-wide of civitian deaths involving
law enforcement were reported, with 13 classified as homicide by law enforcement, 9 as suicide, 9 as

accidenital death and 1 as undetermined.

I'am pleased to be working with Councilmember Jawando on a state-wide version of this bill,
HB983, and thank him for his hard work on this important issue. I am confident that Montgomery
County will lead this effort and pilot this important transparency bill so that the state can follow

with a statewide initiative.

On a more personal note, this bill is very important to me as the spouse of a person of color and as

the parent of a child of color. Every single day members of our community are profiled, and in some



rare cases, these instances escalate. Providing transpatency in the result of these interactions is

critical,

1 look forward to working with the County Council on this effort, and thank you for the opportunity
to testify this evening.



Testimony of Melissa A Clark MD on behalf of Moms of Black Boys United for Social Change in
favor of Montgomery County Council Bill 1-19, Law Enforcement Trust & Transparency Act

Good evening. | am Dr. Melissa Clark, here to testify in favor of Bill 1-19 on behaif of Moms of
Black Boys United for Social Change and the Silver Spring Justice Coalition that formed after the
death of unarmed Silver Spring resident Robert White. | have lived in Montgomery County for 9
years. My spouse and | chose Montgomery County for it’s diversity and school system. We
have a daughter, who is a junior at Wheaton HS and a son who is in 7" grade at Silver Spring
International MS. It is easy for the diversity we enjoy to cause many county residents to have a
false sense of security and | have been told by other residents that | don’t have to worry about
the safety of my son who is Black because “our potice aren’t like that” and “our police are
required to have college credit” --implying they are without internal biases or conduct issues.

Moms of Black Boys United and MOBB United for Social Change began as a Facebook group in
the wake of the Philando Castile and other senseless killings of black men. It was started by a
mom of black boys, one of whom is autistic, who wanted to provide a space for moms to share
concerns, fears and propose solutions to their sons’ challenges.

We are now over 185 thousand moms of black boys across the country. We have organized
chapters of moms who are advocating for our sons. Our fight and our mission is simple, we
want to ensure that our officers AND our sons get home safely each night.

As the mother of a Black boy, | have witnessed my son’s experiences as he has grown. For
example, he has been stereotyped and perceived as older than he is when playing on our
neighborhood park playground, instead of being seen as a young boy able to explore freely and
play with his friends. As parents, we have had to educate our son about the fact that society
wilt perceive him as a threat rather than the funny, bright, outgoing and talented teenager he

is,

We have all seen horrific video footage of incidents across the country where normal behavior
is suspect and young black boys and black men are victimized. Adding insult to injury, in many
of these situations instead of an objective and independent investigations into officer conduct,
police departments often criminalize the victim and are loathe to hold themseives fuily
accountable. This stops now with this bill 1-19. Robert White was shot and killed by a
Montgomery County Police Officer just a couple blocks away from where my son attends
middle school on June 11, 2018 shortly before school let out. The LETT Act would increase law
enforcement accountability and transparency by requiring an independent investigation by an
outside law enforcement agency and public access to the results of that investigation. This bill
would not only ensure fair due process in the wake of these horrific incidents, it would also
potentially change behaviors so that these incidents do not happen as often.



As the mom of a biack boy, this is a fight and an issue that is deeply personal to me. My son is
very friendly and outgoing. He excels in dance. He and his friends have frequented the area
next to their school where Robert White was killed. He's a regular kid but in his skin and at his
age, the same rules do not apply. He can be perceived as aggressive while doing the most
normal and benign activities.

| live with the very real fear that my son might be in an encounter from which he may be
seriously injured or might not recover.

When my son was 9 years old, we were going to walk our dog at the park right next to our
home. it was colder than | thought so | asked him to take the key back to the house & grab our
jackets. There was a Montgomery County Police officer sitting in his car in the parking lot with
a clear view of our house. My son protested that he did not want to do this task and when |
pressed him about doing it he asked me, “what if the officer thinks | am breaking in?” My heart
dropped. My son was afraid to walk to the front door of our home with the keys to get our
coats because a police officer was sitting nearby,

| respectfully request that council members support and vote in favor of the LETT ACT with
amendments to add cases of serious bodily injury and taking affect as soon as possible after
passage.

Thank you, Council member Jawando for making one of your first actions as a county
representative, taking action to ensure justice and accountability for our sons.



Testimony for Montgomery County Council Bill 1-19
Poiice — Officer invoived death - Independent investigation
March 5, 2019

My name is Laurel Hoa and | am testifying on behalf of the Montgomery County chapter of
Showing Up for Racial Justice (SURJ MoCo). Thank you for your willingness to tackle this
essential issue of public safety, racial justice, and disability justice. Our position on Bill 1-19 is
oppose unless amended. We would like to see amendments added that would 1) add funding
for mental health first responders; 2) allow investigations to be conducted by non-law
enforcement personnel; 3) require the investigation to be made public regardless of charges
filed.

We want Montgomery County to develop a program comparable to Eugene, Oregon where
mental health experts, not police, are first responders to 911 calls that involve potential mental
heaith issues.! When police respond to such calls, this increases the risk of violence and death
because police are armed and are not adequately trained to deal with people with mental heatlth
issues. Eugene, Oregon developed a nonprofit called CAHOOTS (Crisis Assistance Helping Out
On The Streets) 30 years ago, and trained crisis workers and medics handle aimost a fifth of the
911 calis there. This has not only reduced the risk of violence to people with mentai iliness, but
it is fiscally responsible since it is cheaper to send out crisis workers than police officers. In
Eugene, the CAHOOTS program costs the city $800,000 annually compared to their police
budget of $58 million.

We want language added to this bill that would allow investigations to be conducted by people
who are not employed by law enforcement agencies. The office of the State Attorney General
already has the power, experience, and capability of conducting criminal investigations of police
misconduct. There are already precedents of attomeys tasked with investigating officer involved
deaths, such as the Shooting Response Task Force in the New Jersey State Attomey General's
office.? We understand that the Montgomery County Council cannot legislate at the state level,
but we want to ensure that any legislation passed at the county level is compatible with future
reforms at the state level. Ideally, these reforms would be much stronger and better if civilians
were elected to a task force and trained to investigate officer-involved deaths. Montgomery
County couid lead the nation in this, and the language in the bill shouldn’t preclude the
possibility of elected investigators specifically for police misconduct. In the interim, we strongly
prefer investigations be done by a state-level agency within the State Attorney General's office
rather than language mandating law enforcement investigate other faw enforcement.

We request the following specific modifications to Bifl 1-19:
» Strike 35-2 (b} (1) and (3) and replace with “who are employed by the office of the State
Attorney General or are civilians elected to a task force trained to investigate officer-
involved deaths”

! https:/fwww.wsj.com/articles/iwhen-mental-health-experts-not-police-are-the-first-responders-
1543071600

2 https://www.nj.com/politics/2019/01/murphy-wi!I-sign-bill-taking—deadIy-police—shooting‘probes-away-from—
lecal-prosecutors.htmi?foclid=IwAR1Qd4xFlgnylzTgPEMjNIhNhTIRrwni8kp9SPciSVyclyFy 1XYPBInLnw



» Strike “if no criminal charges are filed against the police officer” from 35-2 (d) such that

this point reads “the written report must be released to the pubiic to the extent pemitted
by law”

Thank you for your thoughtful consideration of this serious matter.
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Hearing on Law Enforcement Trust and Transparency {LETT) Act
Maontgomery County Council Testimony, March 5, 2019
Katie Stauss, on behalf of Takoma Park Mobilization

My name is Katie Stauss. I'm representing Takoma Park Mobilization. We are proud to be part of
the Silver Spring Justice Coalition. Thank you for hearing my testimony. We believe the LETT Actis a
good initial step toward more accountable policing and support the hilt with amendments. The
amendments we request including: putting the bill into effect within three months, making the hill
applicable to officer-involved deaths as well as serious badily injury, making investigative reports
public regardless of the charging decision, and creating an investigatory body that includes civilians
to increase independence. These are small but still important steps as part of deeper, urgently
needed transformative changes in mental healthcare, housing, education, community attitudes —

and for sure, policing.

Robert White, who was killed last year by police, was originally stopped for having a rip in his
clothes, and for making so-called furtive movements. Using “furtive movement” to identify people
carrying guns is highly questionahle, and I'd challenge any police department, including ours, to
defend the practice with empirical evidence that it keeps communities safer. To the contrary, in
2012, New York City police stopped about 700,000 residents at the height of stop-and-frisk. More
than half of them were stopped based on “furtive movements!1.” About a tenth of one percent of
people stopped for furtive movements had a gun; police could just as well stop people for wearing
blue jeans and find the same number of guns. Stops based on “furtive movements” are arbitrary,
have a sordid history as a form of racial profiling, and frequently result in use of force - for that,
Robert White paid with his life.

Now, the public needs to know why someone meant to serve and protect us, thaught he should pull
up aggressively on one of us for a ripped shirt and furtive movement. Is this policy? Was this
training? AND -- had Robert been stopped for no reason too many times in the past? Was he
traumatized from harassment, or at the end of his rope? Did the officer recognize signs of mental
distress or trauma? Did the officer try to de-escalate? Does the officer have a history of
misjudgments and violence? We don’t know any of this, because there was no truly independent
investigation, and there has been no public report. It's been 8 months.

After the federal investigation into Michael Brown’s killing in Ferguson, no charges were brought
against police. Still, the Justice Department released an 86-page report. James Comey, who was
then the director of the FBI, in discussing this case just yesterday, explained that “providing detailed
information about a completed investigation of intense public interest has long been a part of
Justice Department practice,” and that, “justice department tradition recognizes that transparency
is especially important where polarized politics... challenge law enforcement credibility.”

Montgomery County residents deserve no less. Given the polarization and intense public interest
that ensue after a police shooting, we appreciate the LETT bill, and respectfully ask that it be passed
with amendments as described above. Thank you.

11 https://www.prisonpolicy.org/reports/stopandfrisk. htmi




March 5. 2019 Montgomery County Council Hearing,

e Law Enf m rust r Act(Bill 1-1
Mike Mage, Speaking for himseif. SUPPORT with AMENDMENTS

Good evening,

Rather than repeat what others have said, let me emphasize the need for truly
independent and transparent oversight and review of law enforcement

and training of police officers in Montgomery County.

I. There is a Use-Of force policy, which was put on the police website in 2016. Nowhere
in this policy can you find any mention of de-escalation or other techniques for avoiding
use of force. When | mentioned this a month ago, at a meeting of the Latino Public
Safety Working Group, it eficited a ten minute expianation from police brass about how
de-escalation is central to everything they do. But it wouid be helpful to have it in
writing, | n amendment t all lation techni d related trainin
materials on line on the police website. A related problem is the us-vs-them attitude
which is made worse by group-think, peer-pressure, esprit-de-corps, or whatever you
want to call it, This attitude gets in the way of rapport with the community. | suggest an
nt for civilian review of police training.

2. There have been at least 6 cases of deaths in custody following Taser use in MoCo.
But the police are still not fuily equipped with defibriflators (AEDs) to deal on the spot
with cardiac coliapse. | tan ndment to full ip police vehictes with AEDSs.
Perhaps this might have saved Robert White's life.

3. Nobody has a monopoly in wisdom, so oversight from non-law enforcement is also

needed. | suggest an amendment to include a Civilian Review System. We can build on

the proposai of the Working Group that was submitted to contract negotiations between
FOP Lodge 35 and the County around the year 2005.

In summary, if it provides truly independent oversight of police training, police actions,
and police readiness to save lives, this bill will provide an opportunity for real progress.



OPPOSITION TO BILL 1-19 (LAW ENFORCEMENT AND TRUST
AND TRANSPARENCY ACT)

The opposition to this bill is not to its goals but rather the method put forth
for reaching them. Three factors are at issue discretion, accountability, and
public safety.

A police officer must at times make split second decisions, and must have the
discretion to do so. That is especially the case when the use of deadly force is at
issue. When dealing with situations such as suicide by cop, a mass shooter,

or a hostage taking, they cannot effectively do their job if they have to be
concerned with whether in taking action they deem appropriate at the moment
puts them at risk for incarceration.

At the same time, if an officer employs excessive force in a situation he must be
held accountable. In both instances, the over-riding concern is for public safety.

That being the case this bill’s requirement, that an independent investigative
report be made public in cases where the police officer is not charged criminally
as a result of an officer involved shooting, is not an effective way to address the
problem. The requirement that the report be made public will have a chilling
effect on the investigation. Witnesses will not be forth coming with information
if they are concerned that their statements will be disclosed publicly.
Furthermore, releasing such a report means the investigation “will never end” as
individuals and other entities, not privy to means and methods of investigation,
may continue to have questions regarding the outcome and wish to weigh in with
their thoughts and concerns indefinitely.

At the same time, the public does need to know “what happened and why.”
Therefore, the issuance summary report shouid meet that requirement. it should
include a summary of the facts, a statement of the decision made and a detailed
statement of the rationale for so doing.

While an officer involved shooting may not result in a criminal charge, it does not
mean that the officer’s actions are above reproach. Under the current system,
where an officer is not charged criminally, his actions still might warrant



disc